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STATEMENT OF QUESTIONS PRESENTED

DID THE COURT OF APPEALS ERRONEOUSLY REVERSE THE TRIAL
COURT'S DENIAL OF DEFENDANT’S MOTION FOR SUMMARY DISPOSITION
AND DIRECTED VERDICT MOTIONS BY RULING THAT THERE WAS AN
ABSENCE OF A FACT QUESTION AS TO WHETHER THE EMPLOYMENT
POSITION OF LORENZO POWELL AIDED POWELL IN ACCOMPLISHING THE
SEXUAL ASSAULT OF THE BOUND AND RESTRAINED PLAINTIFF WITHIN
THE MEANING OF THE RESTATEMENT OF AGENCY 2D §219(2)(D)?

TRIAL COURT ANSWERED: : YES.

COURT OF APPEALS ANSWERED: NO.
PLAINTIFF ANSWERED: YES.
DEFENDANT ANSWERED: : ~ NO.

WAS THE MICHIGAN COURT OF APPEALS CORRECT IN HOLDING THAT
THE RESTATEMENT OF AGENCY 2d §219(2)(d) APPLIES TO ACTIONS IN

TRIAL COURT ANSWERED: YES.
COURT OF APPEALS ANSWERED: YES.
PLAINTIFF ANSWERED: | | YES.
DEFENDANT ANSWERED: NO.

Vi




STATEMENT OF BASIS OF JURISDICTION

Plaintiff/Appellant appeals the Order of the Michigan Court of Appeals dated
August 16, 2004 denying Plaintiff's Motion for Reconsideration, pursuant to MCR
7.301(A)2) and the Michigan Supreme Court's Order Granting Plaintiff's

Application for Leave to Appeal dated May 12, 2005.
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STATEMENT OF ORDER APPEALED FROM

Plaintiff/Appellant (hereinafter “Plaintiff’) seeks reversal of the August 16,
2004 Order of the Michigan Court of Appeals denying Plaintiffs Motion for
Reconsideration. In a 2-1 decision, with Judge Helene White voting for
reconsideration, the Court of Appeals denied Plaintiff's Motion for Reconsideration
with respect to the May 4, 2004 Opinion of the Michigan Court of Appeals. That
May 4, 2004 Opinion reversed the Trial Cou-rt’s denial of Defendant’s Motion for a
Directed Verdict in the Trial Court. The May 4, 2064 Opinion thus overturned a
$1,250,000.00 Verdict that a jury awarded in favor of Plaintiff in thié battery and
intentional infliction of emotional distress case in which Plaintiff, while in the
throes of a mental breakdown, was sexually molested While she was in
Defendant’s emergéncy room bound and restrained by her wrists and ankles.

In its May 4, 2004 Opinion, the Court of Appeals held that the Restatement
of Agency §219(2)(d) applies to actions in tort — such as this case. In other
words, the Court of Appeals held that, even though Nurse’s Aide Lorenzo Powell
acted outside the Scope of his em‘ployment as an Emergency Room Nurse’s Aide,

Defendant could still be held liable for Powell's sexual assault of Plaintiff if there:

~was a fact question as to whether Powell's employment (agency) relationship with

Defendant “aided in accomplishing” the torts of battery and intentional infliction of
emotional distress committed by Powell against Plaintiff. But, in the same May 4,
2004 Opinion, the Court of Appeals held that Plaintiff had not raised a fact

question as to whether Defendant Powell’s job provided an instrumentality or
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special access associated with his agency status to commit the torts against
Plaintiff.

The Court of Appeals held that the Trial Court should have granted
Summary Disposition or a Directed Verdict. The Court of Appeals thus
overturned the $1 ,250,000.00 Verdict won by Plaintiff. -

In fact, as Plaintiff pointed out in her M‘ay 12, 2004 Motion for
Reconsideration in the Court of Appeals, the' testimony of Défendant’s Emergency
Room Head Nurse, Donna Bueche, easily raised a fact question as to whether, in
molesting the bound and restrained Plaintiff, Powell’s job gave him tHe “‘ways and
means” to enter a very private doorway into Plaintiff's room and s_ubject the bound
and restrained Plaintiff to fellatio and to the sticking of his ﬁnger in Plaintiff's
vagina. Bueche’s testimony, as well as the fact that Powell molested a similarly
situated second bound and restrained woman in Defendant's Emergency Room a
mere month after Plaintiff was molested, clearly raised a fact question as to
Defendant’s liability under Restatement of Agency 2d §219(2)(d).

Judge Heléne White voted to grant the Motion for Reconsideration. (See

Appendix, pg. 3a). But, despite the Bueche testimony and the fact that Powell-

~molested yet a second bound and restrained woman within a month after

Plaintiffs molestation, the Court of Appeals denied Plaintiffs Motion for
Reconsideration.
It was clearly erroneous for the Court of Appeals to take the $1,250,000.00

Verdict away from Plaintiff. If left standing, the Court of Appeals May 4, 2004

-Opinion obviousily will cause a material injustice to Plaintiff.
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It is respectfully submitted that the Michigan Supreme Court should correct
the error committed by the Court of Appeals. This Court should reverse the Court
of Appeals on the Restatement of Agency 2d §219(2)(d) issue, and should
remand this case to the Court of Appeals for consideration of the remaining
appellate issues‘rais'ed by Defendant.

STATEMENT OF FACTS AND MATERIAL PROCEEDINGS BELOW
A Material Proceedings Below.

Plaintiff seeks reversal of the August 16, 2004 Michigan Court of Appeals
Order. In that Order, in a 2-1 decision (with Judge White voting to grént Plaintiff's
Motion for Reconsideration), the Court of Appeals denied recqnsideration with
respect to the May 4, 2004 Court of Appeals Opinic;)n. (Appendik, pg. 3).

In the May 4, 2004 Opinion, the Court of Appeals reversed the rulings of
the Genesee County Circuit Court Trial Court that had denied Defendant's
Motions for Directed Verdict and Summary Disposition. The May 4, 2004 Court of
Appeals Opinion thus overturned the February 4, 2002 ‘$1 ,250,000.00 Verdict that
the jury had awérded Plaintiff in this tort (battery and intentional infliction of
emotional distress claims) case. (See Appendix, pgs. 15a-18a).

‘}This lawsuit was commenced on October 22,1999. The Trial Court issued
a Scheduling Order pursuant to MCR 2.401(B)(2) setting deadlines. This case
went to Case Evaluation on February 21, 2001, and both parties rejected the non-
unanimous award of $150,000.00.

On the first day of the first scheduled trial date, Defendant cited to the Trial

- Court the case of Bozarth v Harper Creek Board of Education, 94 Mich App 351;
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288 NW2d 424 (1979). Although a jury had been selected, the Trial Court
disbanded the jury so that the Trial Court could consider whether Bozarth justified
dismissing the case. A few weeks later, the Trial Court issued an opinion denying
Defendant’'s Summary Disposition Motion. ‘Defendant then sought Leave to
Appeal.

On October 4, 2001, the Court of Appeals denied Defendant’s Application
for Leave to Appeal. A new trial was then begun on Januery 23, 2002. At the
close of Plaintiff's proofs, Defendant moved for a Directed Verdict. One (1) of the
arguments Defendant asserted was that Defendanf could not be held liable under
reepondeat superior based on the tort of an employee acting outside the scope of
his employment.

Invoking the Restatement of Agency 2d §219(2)(d), the Trial Court denied
Defendant’s Directed Verdict Motion, applying the same reasoning as it had
appﬁed in denying Summary Dispositien. The Trial Court held that there was a
fact question as to whether Lorenzo Powell was aided in accomplishing the
molestation of P{eintiff by the agency relationship Powell had with Defendant.
The Trial Court thus denied Defendant’s Motion for Directed Verdict.

On February 4, 2002, tne Jury rendered a Verdict for Plaintiff in the amount
of $1,250,000.00. (See Verdict Form, Appendix, pgs. 15a-18a). On February 25,
2002, the Trial Court entered Judgment consistent with the Jury's Verdict. (See
Judgment, Appendix, pgs. 19a-21a). Defendant did not file a Motion for

Judgment Notwithstanding the Verdict, a New Trial or Remittitur. Instead,

 Defendant appeéled the Verdict to the Michigan Court of Appeals.
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On May 4, 2004, the Michigan Court Qf Appeals issued the Opinion that is
contained in the Appendix at pages 4a-14a. That Opinion considered but one (1)
of the several issues — the first issue — asserted by Defendant on appeal. This
was the issue of whether the Trial Court should have granted Defendant's
Motions for Summary Disposition and for a Directed Verdict based on Bozarth.

The Court of Appeals first pointed to the case of Champion v _Nationwide

Security, 450 Mich 702; 595 NW2d 596 (1996). With Champion as support, the
Zsigo Court of Appeals ruled that the Restatement of Agency 2d §219(2)(d)
“applies to actions in tort”. (See May 4, 2004 Opinion, Appendix, pg. 11a)." The
Court of Appeals held, however, that Plaintiff Mary Zsigo did not raise a fact
question as to whether Lorenzo Powell's Emergeﬁcy Room Nur‘se’}s Aide ‘position
supplied him with the specific access to, authority over or instrumentality for the
commission of the sexual assault of Plaintiff. (See May 4, 2004 Opinion,
Appendix, pg. 14a).

The Court of Appeals thus held that the Trial Court should have granted
Summary Disposiﬁon and/or a Directed Verdict against Plaintiff. In other words,

the Court of Appeals held that there was an absence of a fact question in support.

~of the proposition that §219(2)(d) was satisfied by Plaintiff. The Court of Appeals

thus reversed the Judgment in favor of Plaintiff and remanded for entry of a

Judgment of Dismissal.

' Plaintiff acknowledges that, in a subsequent Opinion issued on August 19, 2004, a different
Panel of the Court of Appeals considered the Restatement of Agency 2d §219(2)(d) issue in
Salinas v Genesys Health System, 263 Mich App 315; 688 NW2d 112 (2004). The Salinas Court
of Appeals Opinion took the position that Champion did not necessarily constitute an adoption of

"the Restatement of Agency 2d §219(2)(d). In any event, the Zsigo panel concluded that,

“Restatement of Agency 2d, §219(2)(d) applies to actions in tort”. (See Zsigo Court of Appeals
Opinion, Appendix, pgs. 4a-14a). S
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On May 12, 2004, Plaintiff filed an MCR 7.215(1) Motion for
Reconsideration. In that Motion, Plaintiff pointed out that the testimony of the
Emergency Room Head Nurse, Donna Bueche, raised a genuine issue of fact as
to whether Powell's position as an Emergency Room Nurse's Aide afforded
Powell the speciﬁc'access or instrumentality to sexually molest Plaintiff. In
addition, Plaintiff pointed out thé fact that Powell hadvaIested a second bound
and restrained woman in thé same area of the Emergency Room within a month
after he molested Plaintiff. Plaintiff pointed out that this warranted reversal of the
May 4, 2004 Opinion.

On August 16, 2004, in a 2-1 decision, the Court of Appeals denied
Plaintiffs Motion for Reconsideration. Judge Hel-ene White wduld have -granted
the Motion for Reconsideration. (See Appendix, pg. 3a). Thus, it was only by a 2-
1 majority — with Judge White disagreeing — that the Michigan Court of Appeals
denied Plaintiff's Motion for Reconsideration.

As will be more fully pointed out in Section Il(>B) of this Brief, there was
definitely enough "evidence in the Record to raise a fact question that Lorenzo

Powell’s position as an Emergency Room Nurse's Aide on the night shift gave .

Powell vast responsibilities and access. A person in Powell’s position answered

call - lights, brought materials to patients, transported patients to the floor,
participated in the discharge of patients, cleaned patients’ rooms, and participated
in a wide variety of other important duties. His job gave Powell the knowledge

and access, to enter Plaintiff's room from a bathroom door and sexually molest

Plaintiff as she lay bound and restrained in a special emergency room. Indeed,
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the special access gave Powell the access and instrumentality to molest yet
another bound and restrained Emergency Room patient a mere month after
Powell molested Plaintiff.

The evidence demonstrated that Emergency Room Nurse’s Aide Lorenzo
Powell was inclined'to sexually molest mentally ill patients as they lay restrained
by their wrists and ankles in a small room within | the Emergency Room of
D’efendant. The evidence introduced raiéed a fact quéstion as to whether
Powell’'s position afforded Powell special access to 6ommit these sexual batteries
on bound and restrained mentally ill patients.

The Court of Appeals erroneously overturned the Jury's Verdict. P!aintiff
thus respectfully seeké reversal of the Order of‘ the Court of‘ Appeals denying
Plaintiffs Motion for Reconsideration and an Order remanding this matter to the
Michigan Court of Appeals so that the Court of Appeals can consider the other
issues raised by Defendant’s Appeal.

B. Plaintiff’'s Version of the Facts of the Case.

1. Background.

Plaintiff was born on September 14, 1960 and grew up in Shiawassee-

County, Michigan. (TT, Appehdix, pg. 35a).2 Plaintiff obtained a Bachelor of Arts

degree in Social Work from the University of Michigan — Flint. (TT, Appendix,
35a-37a).
For the past several years, Plaintiff has been employed with Genesee

County Community Mental Health Services as a Mental Health Therapist working

‘with the developmentally disabled.

? Portions of the Trial Transcript (TT) cited are included for reference in the Appendix.

7
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2. Plaintiff's Mental Health History.

Plaintiff has been hospitalized six (6) times in her life due to mental iliness.
(TT, Appendix, pgs. 38a-39a). As of the trial, Plaintiff was taking significant
medication for her condition. (TT, Appendix, pg. 40a).

In approximately 1995, Plaintiff was treatihg with a physician who
prescribed her lithium. (TT, Appendix, pg. 41a). Plaintiff stopped taking the
lithium on the advice of another doctor because the lithium Was making her sick.
(TT, Appendix, pg. 41a). Subsequently, in 1998, ?Iaintiff had a manic episode
and was hospitalized at Defendant, Hurley Medical’Center.

3. July 9, 1998 Incident.

A few days prior to July 9, 1998, Plaintiff suffered from insomnia. (TT,
Appendix, pg. 42a). On the morning of July 9, 1998, after not sleeping for several
days, Plaintiff called her supervisor at Genesee County Community Mental Health
in a‘panic and told him she was quittihg. (TT, Appendix, pg. 42a). Plaintiff then
climbed into her vehicle and went to a Meijer store. (TT, Appendix, pg. 43a). At
the Meijer store, Plaintiff felt very confused. (TT, Appendix, pg. 43a).

After leaving the store, Plaintiff drove to her doctor’s office. (TT, Appendix,

Pg. 44a). In Plaintiffs medical records, her doctor stated, “She thinks she has

been poisoned”. (See Trial Exhibit 20, Appendix, pg. 62a; TT, Appendix, pg.
44a).
After leaving the doctor's office in-an acute psychosis, Plaintiff began

driving. Plaintiff felt there was a bomb in her car. (TT, Appendix, pgs. 44a-45a).

- Because Plaintiff felt there was a bomb in her car, Plaintiff went to her mechanic.
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(TT, Appendix, pg. 45a). In reality, there was no bomb in Plaintiff's car. Plaintiff
was simply delusional. (TT, Appendix, pg. 45a).

While at her mechanic’s place of business, Plaintiff began speaking very
rapidly and kicking the tires of her vehicle. She was laughing hysterically and
stated that there was a bomb in her car. (TT, Appendix, pg. 45a). The mechanic
called the police. (TT, Appendix, pg. 45a). Plaintiff étruggled with the police as
she was handcuffed. She was placed in the back of the police cruiser. (TT,
Appendix, pgs. 45a-46a).

Plaintiff was taken by the police to Defendant’s Crisis Centef Clinic. (TT

Appendix, pg. 46a). At the clinic, Plaintiff was extremely belligerent. (TT,
Appendix, pg. 46a). Plaintiff was then put inté a shackle and taken to the
Emergency Room at Defendant. (TT, Appendix, pg. 46a).

Plaintiff was placed in a small room within the Emergency Room. The
room had two (2) doors. One door led to the hallway; one door led to an adjoining
bathroom. (TT, Appendix, pgs. 47a, 51a). While in thé small room, Plaintiff again
became belligereht. She kicked walls and cussed loudly. (TT, Appendix, pg.

47a). The delusional Plaintiff stated that the Mafia was after her. (TT, Appendix,

pg. 48a). Plaintiff's wrists and ankles were restrained in a 4-point leather restraint

fastened on a hospital bed. (TT, Appendix, pgs. 49a-50a).
- After Plaintiff had been placed in the 4-point leather restraint, a nurse
pulled down Plaintiff's underwear and attempted to insert a catheter in Plaintiff.

Plaintiff pulled her left hand out of the restraint and attempted to hit the nurse.

(TT, Appendix, pgs. 51a-52a). Security was then called, and Plaintiff’s left hand
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was placed back into the restraint. The restraint was then tightened. (TT,
Appendix, pg. 52a). The catheter was never ins_erted in Plaintiff, but Plaintiff's
underwear remained pulled down. (TT, Appendix, pg. 52a).

Plaintiff became more belligerent and, as she lay in the restraints, she told
the nurse to “lick my vagina”. (TT, Appendix, pgs. 52a-53a). After the nurses and
security left the room, one (1) male employee in a} blue uniform remained in
Plaintiff's room. He picked up papers left from the bandages and catheter. (TT,
Appendix, pg. 53a). Plaintiff later learned that the male employee in the blue
uniform was Lorenzo Powell. (TT, Appendix, pg. 61a). |

Powell was a Nursing Assistant with Defendant. (See Bueche Deposition,
Appendix, pg. 66a). Powell was supervised by Donna Bueche — vHead Nurse of
Defendant's Emergency Room. (Bueche Deposition, Appendix, pg. 65a).
Bueche testified that Powell’s job duties as a Nursing Assistant included helping
Registered Nurses bring patients to rooms, helping patients climb on stretchers,
answering lights if patients needed something‘ and assisting with the
cleaning of patiént rooms. (Bueche Deposition, Appendix, pgs. 65a-66a). As

an Emergency Room Nursing Assistant, Powell had the right to enter patients’ .

rooms. (Bueche Deposition, Appendix, pgs. 68a-69a).

On July 9, 1998, Powell was able to enter and remain in the room where
Plaintiff lay bound on a hospital bed in 4-pdint restraints. Powell was able to do
so because of his status as an Emergency Room Nurse’s Aide. (Bueche

Deposition, Appendix, pgs. 70a-71a).

10
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After the nurses left, Powell remained in Plaintiff's room to clean the room.
As Powell was alone in the room with Plaintiff (who was in 4-point restraints and
in the midst of a manic episode), Powell went to Plaintiffs bedside. As Plaintiff
testified, Powell “put one of his fingers inside my vagina”. (TT, Appendix, pg.
54a).

Due to her deranged }mental state, Plaintiff thought Powell Was an
extremely powerful person.‘ (TT, Appendix, pg. 54a). Plaintiff begged Powell to
release her. (TT, Appendix, pg. 54a). Powell theh raised one (1) of his fingers
indicating he would soon return. (TT, Appendix, pg. 55a). PoweHAthen left the
room through the door to the hallway. He then returned‘ approximately five (5)
minutes later through the adjoining room. (TT, Ap;‘Jendixy, Pg. 55é).

Plaintiff fervently hoped Powell would release her. (TT, Appendix, pg.
55a). Plaintiff again asked Powell to release her. Powell then pointed to his penis
and to Plaintiffs mouth. (TT, Appendix, pg. 55a). Powell then pulled out his erect
penis and stuck it in Plaintiffs mouth. Powell pumbed his penis in Plaintiff's
mouth and ejaculated in Plaintiffs mouth. (TT, Appendix, pgs. 55a-56a). After

swallowing Powell’s semen, Plaintiff again asked Powell to release her. Powell -

smiled and, again, stuck his ﬂhger in the air as if to say “in a minute”. Powell then

left the room. (TT, Appendix, pg. 56a).
~Later in the day on July 9, 1998, Plaintiff was taken to the Psychiatric Unit
of Defendant. (TT, Appendix, pgs. 56a-57é). A few days later, Plaintiff reported

the sexual assaults described above. (TT, Appendix, pgs. 57a-58a).

1
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Powell pleaded the Fifth Amendment at the trial when he was asked
whether he had stuck his finger in Plaintiff's vagina and had oral sex with Plaintiff

on July 9, 1998. (See Powell Deposition, Appendix, pgs. 79a-80a).

4. Initial Investigation.

On July 12, 1998, Verdell Duncan was 'c;ontacted by Defendant's
Coordinator of Public Safety, Dawn Woodroff, regarding Plaintiff's sexual assault
complaint. (TT, Appendix, pgs. 24a-25a). Duncan was Deféndant’s Administrator
for Cultural Diversity and Equal Opportunify. (TT, Abpendix, pg. 23a).

On July 28, 1998, Duncan talked to Plaintiff. (TT, Append‘ix, pgs. 263,
59a). Plaintiff told Duncan she did not know theA name of the perpetrator. (TT,
Appendix, pgs. 59a-60é). Plaintiff told Duncan that the perpetrator was an African
American man Weaﬁng a blue uniform with scars on his face. (TT, Appendix, pgs.
27a, 60a-61a). Plaintiff told Duncan she thought the perpetrator might be a janitor
because he was picking up papers and pushing a chket. (TT, Appendix,‘pgs.
27a, 60a). Duncan then spoke to the African American janitorial workers
scheduled to work on July 9, 1998. After concluding that none was the individual

Plaintiff had described, Duncan concluded his investigation.

5. Subsequent Sexual Molestation by Lorenzo Powell in the Emergency Room on

‘Another Emotionally Disturbed Female Patient in Restraints.

Approximately one (1) month later, on August 11, 1998; one Laura
Schuman was brought to Defendant in an emotionally deranged state. (See
Schuman Déposition, Appendix, pgs. 82a-84a). After arriving at the Emergency

Room, Schuman was bound and restrained and taken to a room within the

}Emergency Room. (Schuman Deposition, Appendix, pg. 84a). - While Schuman
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was restrained, a Nursing Assistant fondled her vaginal area. (Schuman
Deposition, Appendix, pgs. 85a-86a).

After Schuman was discharged from the hospital, the Nursing Assistant
telephoned Schuman at her home and asked Schuman for a “blow job”.
(Schuman Deposition, Appendix, pg. 87a). Schuman’s caller identification
revealed the caller as LORENZO POWELL. (Schumaﬁ Deposition, Appendix, pg.
88a). |

Schuman telephoned Defendant to report .Powell’s sexual misconduct.
(Exhibit 9, p. 65). Bueche then went to Schuman’s home, and.verified that
Powell's name was on Schuman’s caller I.D. (Schuman»Depo_sition, Appendix,
pgs. 88a-89a). | |

6. Plaintiff's Identification of Powell.

After Schuman’s caller identification of Powell, Verdell Duncan once again
became involved. Duncan testified that, when he met with Powell and observed
Powell's physical appearance, Plaintiff's report camé to mind because of the
scars on Powell’s:face. (TT, Appendix, 29a). Because Plaintiff had told Duncan

her assailant was an African American, and had a scarred face, Duncan believed

Powell might have been the perpetrator as to both Plaintiff and Schuman. (TT,

Appendix, 28a).
Duncan gathered a stack of pictures of African American employees — one
picture was of Powell — to show Plaintiff. (TT, Appendix, pgs. 29a-30a). On

September .4, 1998, Plaintiff was presented with the stack of pictures. (TT,
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Appendix, pg. 30a). Plaintiff immediately identified Lorenzo Powell as the person
who had molested her on July 9, 1998. (TT, Appendix, pg. 31a).

7. _The Trial Verdict and the Appellate Proceedings.

Duncan then prepared a report regarding his investigation of the two (2)
incidents and f_orwérded the report to the Labor Relations Department of
Defendant. The report was,identlified as Plaintiff's Tri'al Exhibit 7, and was used
by Duncan to refresh his recollection at trial.A

At the time of trial, Plaintiff's claims against‘ Defendant were battery and
intentional infliction of emotional distress. The Jury rendered a Verdfct in favor of
Plaintiff on these two (2) claims on February 4, 2002. The Jury awarded Plaintiff
$750,000.00 in past non-economic damages, and $50,000.00 ’per year in future
non-economic damages beginning in the year 2003 and extending through the
year 2012. The Jury thus awarded Plaintiff $750,000.00 in past damages and
$500,000.00 in future damages. (See Verdict Form, Appendix, pgs. 15a-18'a)
After reducing the Verdict to present value, the Court'ventered Judgment in favor
of Plaintiff in the émount of $1,147,247.42. (See Judgment, Appendix, 19a-21a).
Defendant then appealed.

As has been pointed dut above, on May 4, 2004, the Michigan Court of
Appeals held that the Trial Court should have granted Defendant’s Motion for
Summary Disposition or for Directed Vérdict. After Plaintiffs Motion for
Reconsideration was denied in a 2-1 ruling; Plaintiff filed an Application for Leave

to Appeal. . By order of this Court, on May 12, 2005 Plaintiff's Application for

Leave to Appeal was granted.
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For the reasons stated below, the Michigan Supreme Court should reverse

the May 4, 2004 Opinion of the Court of Appeals.
ARGUMENT

L THE MICHIGAN COURT OF APPEALS ERRONEOUSLY REVERSED
THE TRIAL COURT’S DENIAL OF DEFENDANT'S SUMMARY
DISPOSITION AND DIRECTED VERDICT MOTIONS. THE COURT OF
APPEALS THUS ERRONEOUSLY REVERSED THE $1,250,000.00
JURY VERDICT WON BY PLAINTIFF. DESPITE THE VOTE OF COURT
OF APPEALS JUDGE HELENE WHITE TO GRANT REHEARING, THE
COURT OF APPEALS HELD THAT THERE WAS AN ABSENCE OF A
FACT QUESTION AS TO WHETHER THE POSITION OF LORENZO
POWELL AIDED POWELL IN ACCOMPLISHING THE SEXUAL
ASSAULT OF THE BOUND AND RESTRAINED PLAINTIFF WITHIN
THE SCOPE OF THE RESTATEMENT OF AGENCY 2d §219(2)(d). IN
FACT, THE TESTIMONY OF DEFENDANT'S EMERGENCY ROOM
HEAD NURSE DONNA BUECHE WAS CLEARLY ENOUGH TO RAISE
A FACT QUESTION AS TO WHETHER POWELL’'S EMERGENCY
ROOM NURSE’S AIDE POSITION “AIDED IN ACCOMPLISHING”
POWELL’S SEXUAL ABUSE OF THE BOUND AND RESTRAINED
PLAINTIFF WHERE PLAINTIFF WAS IN THE THROES OF AN
EMOTIONAL BREAKDOWN. THEREFORE, UNDER THE
RESTATEMENT OF AGENCY §219(2)(d), THERE WAS A FACT
QUESTION AS TO DEFENDANT’S LIABILITY. THE MICHIGAN COURT
OF APPEALS ERRED IN REVERSING THE TRIAL COURT’S DENIAL
OF DEFENDANT’'S SUMMARY DISPOSITION AND DIRECTED
VERDICT MOTIONS.

A. Standard of Review.

The Court of Appeals held that the Trial Court should have granted

Defendant’s Motion for a Directed Verdict. In reviewing the Trial Court’s Directed

Verdict ruling, the Court of Appeals was obligated to apply an abuse of discretion

standard. Phinney v_Perlmutter, 222 Mich App 513; 564 NW2d 532 (1997);

Hatfield v St. Mary’s Medical Center, 211 Mich App 321; 535 NW2d 272 (1995);

Clemens v Lesnet, 200 Mich App 456, 461; 505 NW2d 283 (1993). Plaintiff
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submits that the Court of Appeals misapplied the abuse of discretion standard in

reversing the Trial Court.

B. The Testimony of Defendant's Emergency Room Head Nurse Donna
Bueche was Clearly Enough to Raise a Fact Question as to Whether the
Emergency Room Nurse’s Aide Position of Lorenzo Powell “Aided in
Accomplishing” Powell’s Sexual Abuse of the Bound and Restrained
Plaintiff where Plaintiff was in the Throes of an Emotional Breakdown.
Therefore, Under the Restatement Of Agency §219(2)(d), there was a Fact
Question as to Defendant’s Liability. The Michigan Court of Appeals Erred
in Reversing the Trial Court’s Denial of Defendant’s Summary Disposition
and Directed Verdict Motions.

In the Trial Court, Defendant contended thaf, because Powell's acts were
ultra vires, the acts could not bind Defendant under the doctrine 6f respondeat
superior liability. But the Trial Court rejected Defendant’s argument. The Trial
Court applied Restatement of Agency 2d §219(é)(d) to this case. Restatement
Agency, 2d, §219 states, in pertinent part, as follows:

(2) A master is not subject to liability for the torts of his servants acting
' outside the scope of their employment, unless:

* * *

(d)  the servant purported to act or speak on behalf of the principal and
there was reliance upon apparent authority, or he was aided in
accomplishing the tort by the existence of the agency
relationship. (Emphasis added.).

Pointing to the phrase “aided in accomplishing the tort by the existence of the

~agency relationship”, the Trial Court held that}there was a fact question in this

particmar case — with its unique facts — as to whether Powell was “aided in
accomplishing” the sexual battery of Plaintiff by “the existence of the agency

relationship”.

In the Zsigo Court of Appeals Opinion, the Court of Appeals confronted the

}issue of whether Restatement of Agency 2d §219(2)(d) applied to this case. After
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examining the law and considering the Michigan Supreme Court's favorable

reference to §219(2)(d) in Champion v Nationwide Security, 450 Mich 702; 595

NW2d 596 (1996), the Zsigo Court of Appeals held that, “We conclude that the
Restatement of Agency, 2d §219(2)(d) appli’eé to actions in tort.” (See Michigan
Court of Appeals _Z_s_igg Opinion‘, Appendix, pg. 11a).

Obviously, Plaintiff agrees with the foregoing portion of the Court of
Appeals Opinion. What Plaintiff disagrees With is the Court 6f Appeals conclusion
that, in the Zsigo case, there was not a fact queétion as to whether Powell's
position as a Nurse’s Aide in the Emergency Room of Defendant prévided Powell
with specific access to, authority over, or the instrumentality for the commission of
the sexual assault which Powell inflicted on the bound, réstrainéd and mentally ill
Plaintiff. (See Court of Appeals Opinion, Appendix, pg. 14a).

The Court of Appeals Opinion failed to consider the testimony — which was
delivered by way of a trial deposition — of Donna Bueche. Bueche was the Head
Nurse of Defendant's Emergency Room. Bueche was Powell’s supervisor at the
time of Plaintiff's molestation by Powell. According to Bueche, Powell was one (1)

of two (2) Nurse’s Aides in the Emergency Room (ER) on the night Plaintiff was-

~“molested. (Bueche depositioh, Appendix, pgs. 66a, 77a).> According to Bueche,

Powell’'s position as one (1) of two (2) Nurse’'s Aides on the ER nightshift gave
Powell vast responsibilities and access. Powell's position gave him the power to
answer call lights, bring materials to patients, transport patients to the floor,

participate in the discharge of patients, clean patients’ rooms and perform a wide

® The Bueche deposition was played to the Jury at TT, Appe_ndix, pgs. 32a-33a.
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array of other duties. Bueche testified that the position of Emergency Room
Nurse’s Aide was very important. (Bueche Deposition, Appendix, pgs. 73a-74a).

No area of the ER was off limits to Powell. His omnibus duties and access
gave him the right and responsibility to carry out a wide range of tasks. This
included virtually unlimited access to the rooms of Emergency Room patients.
(Bueche Deposition, Appendix; pgs. 74a-75a). Indéed, Powell had access to
every area and room of the ER. Powell aiso had the righf to restrain patients.
(Bueche Deposition, Appendix, pgs. 723-763).

At page 8 of the Court of Appeals May 4, 2004 Opinion, (Appendix, pg.
11a) the Court of Appeals misstated the facts about the room in which Plaintiff
was molested. The Court of Appeals stated that, “Anyohe employed by
Defendant in the Emergency Room had access to the treatment suite. The
evidence reveals that the room in which Plaintiff was treated was accessible by
visitors, other employees, and even non-employees from a common hallway
door.”

The foregoing statement by the Court of Appeals was factually incorrect.

In fact, the room in which Plaintiff was molested was at the end of a hall in the ER. -

Bueche testified that a n0n~employee would not be able to enter Plaintiff's room.

(Bueche Deposition, Appendix, pgs. 70a-71a). But Powell could enter Plaintiff's
room due to the vast access to ER patients’ rooms afforded by Powell’s job. If a
patient simply hollered, as a Nurse’s Aide, Powell could enter that patient’s room.

Because Plaintiff was yelling and cursing, Powell had the right to enter Plaintiff's

room. (Bueche Deposition, Appendix, pgs. 70a-71a, 73a).

18




LAW OFFICE OF
EN N. LENHOFF
}28 S. SAGINAW ST.
LOOR, NORTH BUILDING
INT, MICHIGAN 48502

*H. (810) 235-5660
AX (810) 235-3641

Thus, Bueche’s testimony refutes the Court of Appeals’ statement that non-
employees or other employees had the same access to Plaintiff's room as Powell
had. Bueche testified that Powell, “by virtue of his job” had the right to enter
Plaintiff's room. He also had the right to pa’rti‘cipate in the restraint of Plaintiff by
virtue of his job. ’(Bueche Deposition; Appendix, pgs. 72a-73a). The clear
inference of Bueche’s deposition is that very few employees had access to
Plaintiff's room. Furthermore, contrary to thé Court of Appéals’ Opinion, only two
(2) visitors — and they had to be family mémbers - céuld be in Plaintiff's room.

Thus, the Record refutes the Court of Appeals’ claim that visitors had
broad access to Plaintiff's room. Plaintiffs room was accessible to very few
visitors and very féw employees.

Powell's poéition also afforded Powell access to the small bathroom
entrance to Plaintiffs room. The significance of the bathroom access is vividly
demonstrated by reviewing the operati\)e facts of Plaintjff’s molestation.

After a nurse stuck a catheter in Plaintiff's urethra, Plaintiff hit at the nurse.
Security and Powell then restrained Plaintiff. After the violent and dramatic
incident of restraining Plaintiff occurred, Powell remained behind, supposedly to
pick up wrappings from the ﬂobr. (TT, Appendix, pg. 53a).

How did Powell have the authority to enter Plaintiff's room in the first place
and help restrain Plaintiff? How did Powell have the authority to stay behind in
Plaintiffs room while Plaintiff was bound vand restrained? It was the omnibus
responsibility — the total access — of Powell’s job that allowed all of this. Powell’s

job did not simply afford Powell “the opportunity”. The Nurse’s Aide Emergency
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Room position afforded Powell with the “ways and means” to enter Plaintiff's room
in the first place, and then to remain behind to molest Plaintiff.

After Powell stuck his finger in Plaintiffs vagina, Plaintiff asked the
uniformed Powell to free her. Powell lifted his finger, indicating that he would be
back shortly. Powe" then walked out of Plaintiff's room, and returned through the
bathroom. |

The Court of Appeels’ May 4, 2004 Opinion does not mention Powell
returning to Plaintiff's room through the adjoining bethroom. In light of Bueche’s
testimony, it is reasonable to infer that Powell’s job, with its unlinﬁited access,
afforded Powell the “ways and means” to go through the hallway, and then
reenter Plaintiff's room through the adjoining bathreom door. Th.is refutes the idea
that any employee would have had the knowledge and access to reenter through
the adjoining bathroom door.

’After Powell reentered Plaintiff's room, Plaintiff asked if Powell would
release her. Powell then pointed to his penis to leadv Plaintiff to believe that he
would release her if she sucked his penis. Powell then inserted his penis into
Plaintiff's mouth. Powell humped into Plaintiff's mouth until he ejaculated into her -
mouth. Plaintiff swallowed Powell's semen. The bound and restrained Plaintiff
then again asked Powell to release her. Powell raised his finger as if to say “in a
minute”. Powell then left the room. |

Clearly, there is a fact question as to whether Powell used the “ways and

means” of his job to trick Plaintiff into giving Powell fellatio. This is because: (1)

the omnibus and unlimited access nature of Powell’s job allowed him to enter
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Plaintiff's room and assist in restraining Plaintiff; (2) the omnibus and unlimited
access of Powell’s job allowed him to remain in Plaintiff's room after Plaintiff was
restrained; (3) the omnibus and unlimited access gave Powell the knowledge and
access to utilize the speCial route to reenter the room through the bathroom; and
(4) the preceding facts gave Powell the apparent authority to trick Plaintiff into
giving him fellatio in return for the expectatioh that ’Powell would free Plaintiff.
Thus, even under an extremely narrow réading of Restatement Agency 2d,
§219(2)(d), Plaintiff used the “ways and means” of‘his job to have oral sex with
Plaintiff. The job aided Powell in accomplishing the sexual assault oh Plaintiff.

Taking the facts in the light most favorable to Plaintiff, the “mere

opportunity” of working for Defendant did not give Powell his tremendous access

to Plaintiff. 1t was the Nurse’s Aide position that allowed Powell to enter the room
in the first place to assist in restraining Plaintiff. It allowed Powell to remain in the
room after Plaintiff was restrained. It allowed Powell to reenter the room through
the adjoining bathroom door. It allowed Powell to trick'PIaintiff into her fellatio-for-
release belief. Furthermore, the particular aspects of Powell's Nurse’s Aide

position — as one of two Nurse’s Aides in the ER of Defendant — allowed Powell -

access to molest the second woman, Ms. Shuman.

At page 11 of the Court of Appeals May 4, 2004 Opinion, (Appendix, pg.
14a) that Court opined that: “The employer supplied Powell neither specific
access to, authority over, nor instrumentality for commission of the tort’. But the

Bueche deposition raised a fact question as to whether indeed

Defendant/employer “supplied” Powell with specific access to Plaintiff.
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Furthermore, although Plaintiff need not go this far to create a submissable jury‘
question, the employment relationship provided Powell with the “instrumentality
for commission of the tort”. Powell's omnibus, completely unrestricted access to
the ER gave Powell the instrumentality and knowledge to reenter the room

through the bathroom door.

The Court of Appeals Opinion cited with approval the Federal Court case of

Costos v Coconut Island Co., 137 F.3d 46 (‘1 st Cir. 1998). (§_e_@_ Court of Appeals
Opinion, Appendix, pg. 12a). | |

In Costos, one Charles Bonney — an emplbyee of the defendant — raped
the plaintiff, one Patricia Costos, in her hotel roém. Ms. Costos was asleep when
she awoke to find Bonney having intercourse with her.

Plaintiff Costos sued the corporation that owned the hotel where the rape
occurred. She contended that the defendant corporation was vicariously liable for
Mr. Bonney's tort. The jury found in favor of the plaintiff, and the verdict was
upheld by the United States Court of Appeals for the First Circuit.

In Costos, fhe plaintiff's vicarious liability claim was based on §219(2)(d) of
the Restatement 2d of Agency. Costos pointed to the part of the Restatement:
that states that the master is‘liable for the tort of the servant if the servant “was
aided in accomplishing the tort by the existence of the agency relationship”.
Costos, p. 48. Costos pointed out that, by virtue of his agency relationship,
Bonney had access to the keys to Ms. Costos’ room. Furthermore, he could

otherwise observe Ms. Costos’ movements. Thus, under §219(2)(d), the
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corporation that owned the hotel was liable for the tort committed by Mr. Bonney
on Ms. Costos.

The Zsigo Court of Appeals Opinion held that, “Unlike Costos, the
employment relationship provided Powell with the mere opportunity for tortious
activity in the preseht case”. (See Zsigo Court of Appeals Opinion, Appendix, pg.
13a). But the Court of Appeals erred as to this point. |

Powell’'s job allowed Powell to enter the room of the mentally deranged
Plaintiff as easily as if he had a key to the room. There is nothing in the Record
indicating that any ER employee could have entered Plaintiff's roorﬁ as Plaintiff
thrashed about in the throes of a deranged episode. There i‘s nothing in the
Record indicating that any employee could have rémained in Pléintiﬂ”s room after
she was restrained. There is nothing in the Record reflecting that any employee
would have the knowledge or access to reenter through this bathroom door, and
then molest Plaintiff.

Furthermore, although this too goes beyond what is necessary to survive
summary disposiﬁon, the omnibus authority given to Powell — at least the

apparent authority — could well have led the mentally deranged Plaintiff to believe -

Powell had special power over her.

Powell’'s position afforded him the access and knowiedge to select his
mentally ill victim’'s room. His job allowed him to “isolate and find” his bound and
restrained victims, and then sexually assault them as he did to Plaintiff and Ms.

Schuman. Powell's “relationship with” Defendant provided Powell with “both the
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ways and means to enable him to commit” the molestations of Plaintiff and
Schuman. (See May 4, 2004 Court of Appeals Opinion, Appendix, pg. 14a).
Nowhere in the Court of Appealé’ May 4, 2004 Opinion is it even
mentioned that Powell molested a second Woman — Laura Schuman. But the
molestation of SchUman supports the proposition that Powell’'s job gave him
special access to restrained female patients and, thus, facilitated Powell in
committing tWo (2) molestations of bound an}d restrained mehtally il women within
a short period of time. The second rholestatioﬁ | bolsters the argument that
Powell's job provided him with the “ways and meahs” to molest restrained female
patients — just as the Costos hotel manager’s job provided the “ways and means”

for the manager to enter the victim’s room and rape her. See Costos v Coconut

Island Co., 137 F.3d 46 (1 Cir. 1998).
| The imposition of Iiability on Defendant in this case does not open the
gatés for a substantial new area of law. Not at all. As the Trial Court recognized,
this is an extremely narrow, fact-specific case.
The fact th’at Powell was one (1) of two (2) Nurse's Aides working the

Emergency Room the night of Plaintiffs molestation afforded Powell with

~exceptional “ways and means” to molest bound and restrained Emergency Room

female patients. It was this “ways and means” that allowed Powell to molest the
bound and restrained Plaintiff, and the bound and restrained Laura Schuman. It
would be hard to conceive of a case with facts this compelling for the imposition of

Restatement of Agency 2d §219(2)(d) Iiability. If this case does not fit within the
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confines Restatement Agency 2d §219(2)(d), then §219(2)(d) is essentially a
dead letter.

The Court of Appeals correctly recognized the applicability of §219(2)(d).
The Court of Appeals correctly cited to _(_3_0_§_"(_Q§. But the tragedy of the Court of
Appeals Zsigo Opinion is its disregard of the Donna Bueche testimony and the
Laura Schuman incident. As the Trial Court pointed out, the Bueche testimony
alone raised a fact question as to whethér Powell's positkion afforded him the
“ways and means” to accomplish the moléstation of Plaintiff.

It would be a travesty if the May 4, 2004 Court of Appeals Opinion
remained in place. Jnge White obviously recognized the injustice of the May 4,
2004 Opinion by voting to grant Plaintiff's Motion for Recbnsideration.

There is but one (1) remaining avenue upon which Plaintiff can see’k
justice: the Michigan Supreme Court. Plaintiff ardently requests that the
Michigan Supreme Court reverse the Court of Appeals in light of the fact that the
Court of Appeals May 4, 2004 Opinion was clearly erroneous and will cause
material injustice to Plaintiff.

. ON APPEAL IN ZSIGO, THE MICHIGAN COURT OF APPEALS DID NOT-
ERR IN HOLDING THAT THE RESTATEMENT OF AGENCY 2d §219(2)(d)

'APPLIES TO ACTIONS IN TORT IN MICHIGAN.

1t is undisputed that, in its May 4, 2004 Opinion in this case, the Michigan
Court of Appeals held that the Restatement of Agency 2d §219(2)(d) applies to
actions in tort. (See Michigan Court of Appeals May 4, 2004 Opinion, Appendix,

pg. 11a). The portion of the May 4, 2004 Court of Appeals Opinion with which

Plaintiff diSagreés is the Court of Appeals’ conclusion that there was an absence
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of a fact question as to whether, under the facts presented at the Zsigo trial,
Lorenzo Powell's agency relationship with Defendant aided Powell in
accomplishing the torts committed by Powell on Plaintiff.

Defendant, however, appears to argue that Restatement of Agency 2d
§219(2)(d) does not apply to torts in Michigan. Defendant cites the recent

Michigan Court of Appeals Opinion of Salinas v_Genesys Health System, 263

Mich App 315; 688 NW2d 112 (2004), in support of its positibn.
Salinas does not hold that the Restatement df Agency 2d §219(2)(d) does

not apply in Michigan. Although Salinas did question the applicébility of this

Restatement provision, Salinas explicitly stated that, “We need not decide

whether the Restatement exception has been or should be récognized.” See

Salinas v Genesys Health System, 263 Mich App 315; 688 NW2d 112 (2004).

In fact, Restatement of Agency 2d §219(2)(d) has a long history in
Michigan law. As stated previously in this brief, the Michigan Supreme Court
cited the Restatement of Agency 2d §219(2)(d) With favor in Champion v

Nationwide Security, 450 Mich 702; 595 Nw2d 596 (1996). In Champion, a

supervisor for defendant raped a subordinate. The defendant argued that it could .

not be held liable for the 'rape because, even if the supervisor acted as

defendant’s agent while performing his other supervisory duties, he did not act as
an agent during the rape. This Court specifically cited the Restatement of Agency
2d §219(2)(d) for the principle that the employer could be held liable under the

circumstances even though the crime was not within the scope of the supervisor’s
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employment. This Court further commented that the defendant’s “construction of

agency principles is far too narrow.” Champion, 712.

In addition to the Champion decision, the Michigan Supreme Court and the

Michigan Court of Appeals have commonly'cited Restatement of Agency 2d

§219(2)(d) with favor. See McCann v Michigan, 398 Mich 65, 72-73, 247 NW 2d

521 (1976) (plurality opinion of Justice Levin); McCalla v Ellis, 180 Mich App 372,

379, 446 NW 2d 904 (1989) (“Where it is the employer’s délegation of authority
that empowered the supervisor to act, the emplbyer can be found liable.”);

Rushing v Wayne Co., 138 Mich App 121, 136-137, 358 NW 2d 904 (1984),

vacated 436 Mich 247, 462 NW 2d 23 (1990); Borsuk v Wheeler, 133 Mich App
403, 411, 349 NW 2d 740 (1983) (“The principal is liable if the agent was aided in
accomplishing the tort by the existence of the agency relationship.”); Graves v

Wayne Co., 124 Mich App 36, 41-42, 333 NW 2d 740 (1983); Gaston v Becker,

111 Mich App 692, 705-706, 314 NW 2d 728 (1981) (Holbrook, J. concurring);

Elezovic v Ford Motor Co., 259 Mich App 187, 212, 673 NW 2d 776 (2003) (Kelly,

J. concurring). The United States Supreme Court has also recognized the

Restatement of Agency 2d §219(2)(d) as persuasive authority. See Burlington.

Industries, Inc. v Ellerth, 524 U.S. 742, 760, 118 S. Ct. 2257, 141 L.Ed.2d 633

(1998) (Proximity and regular contact may afford a captive pool of potential

victims); Faragher v City of Boca Raton, 525 US 775, 802, 118 S. Ct. 2275

(1998).

As can be readily seen, Restatement of Agency 2d §219(2)(d) has a long

‘and established history in Michigan and Federal jurisprudence.  Plaintiff thus
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submits that the reasoning of the Zsigo Court of Appeals Panel, as set out at
pages 3-8 of the attached Zsigo Opinion, (Appendix, pgs. 6a-11a) is sound: the
Restatement of Agency 2d §219(2)(d) applies to actions in tort.

Where the Court of Appeals erred is in misreading the facts of this case. In
this case, Nurse’s Aid, Lorenzo Powell's job gave him unique and omnibus
access to bound and helpleés psychiatric patients.‘ The fact that he raped
patients on at least two occasions underscores this point.

Rarely, if ever, will this Court confront a fact battem that fits more squarely
into the plain language of The Restatement of Agency 2d §219(2)(d). If, as
Defendant contends, there is no genuine issue of material fact that Lorenzo
Powell was aided in accomplishing the tort by the existence of the agency
relationship, then Plaintiff respectfully submits that the Restatement of Agency 2d
§219(2)(d) applies to almost nothing. But, the truth is that Nurse Bueche's
testimony established an issue of fact that Lorenzo Powell’s job aided in the
accomplishment of his tort, even under the narrowest éonstruction of Restatement
of Agency 2d §219(2)(d). Plaintiff therefore respectfully requests that this

honorable court reverse the decision of the Court of Appeals and remand this.

matter for consideration of the other issues Defendant raised on appeal.

RELIEF REQUESTED
- For the reasons stated above, Plaintiff/Appellant, Marian Zsigo, respectfully
requests tha}t the Michigan Supreme Court vacate the August 16, 2004 Order of

the Michigan Court of Appeals denying Plaintiffs Motion for Reconsideration and,

likewise, vacate the May 4, 2004 Opinion of the Michigan Court of Appeals. This

28




case should then be remanded to the Michigan Court of Appeals so that the Court

of Appeals can consider the other issues raised by Defendant’s Appeal.

Dated: __ /\ o \Y ‘ ‘
] N'N. LENHQFF (P32610)
aw Office of Glen N. Lenhoff

7 Attorney for Plaintiff/Appellant

G:/clients/zsigo/appeals/sup ct/app leave
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